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seeks to protect the minority from sudden, ill-considered acts of the majority. 
We would call attention to Mr. Justice Baldwin's remark in charging the jury 
in United States v. Holmes. *° He said : "It is one thing to give a favorable 
interpretation to evidence in order to mitigate an offense. It is a different 
thing, when we are asked, not to extenuate, but to justify, the act." It may be 
that the defendant in the principal case, if convicted, should have been dealt 
with leniently, but only evidence which tended to prove that the danger was 
instant, overwhelming and that all other means had been exhausted, should have 
been admitted. At the conclusion of the trial the charge should have been to 
the effect that the defendant was guilty unless the danger outlined above 
existed, and that he was not excused merely because he acted as a reasonable 
man. 

The Validity of Contracts Involving the Breach of Contracts with 
Third Persons. — In a standard treatise, 1 the author lays down the following 
rule: "Any contract, the object or necessary tendency of which is to place one 
owing duties to third persons in a position where he is under obligations to 
two parties having antagonistic interests, is void, even though in fact it have 
no bad effect." 2 According to this passage, where X, who has contracted to sell 
land or goods to Y, contracts to sell the same land or goods to A, the second 
contract is void. To test the accuracy of the rule, it is proposed to consider 
three of the situations it suggests: (1) A enters into the second contract in 
good faith and without knowledge of the first; (2) A, having knowledge of 
the first contract, actively induces X to enter into the second; (3) A enters 
into the second contract with mere passive knowledge of the first. 

(1) Where A contracts to purchase from X in good faith and without 
knowledge of X's contract with Y, no court would hold the second contract 
void. If land or a unique chattel were the subject-matter of the contracts, Y, 
being first in point of time, would get specific performance; 3 A would get 
damages. 4 Yet X has entered into a contract wholly inconsistent with the 
performance of his duty to Y. 

(2) Where A, with knowledge of a prior contract between X and Y, 
induces X to enter into a contract the performance of which involves the 
breaking of the first contract, the situation is entirely different. Although 
there are a myriad of conflicting decisions and dicta, the weight of authority 
perhaps supports the general proposition that one who intentionally induces 
another to break his contract with a third person is liable in tort." In several 
jurisdictions, there is no tort liability unless the offending party was guilty of 
fraud or coercion. 6 In some of these jurisdictions, however, an action will lie 
in the absence of fraud where the defendant has interfered with the rela- 
tions between master and servant. ' Other courts have suggested that no 

a Supra, footnote 13, p. 366. 
'Greenhood, Public Policy (1886) 292. 

2 Quoted with approval in Bolton v. Amsler (1905) 95 N. Y. Supp. 481. 

3 Johnson v. Hayward (1905) 74 Neb. 157, 103 N. W. 1058. 
'Maguire v. Heraty (1894) 163 Pa. St. 391, 30 Atl. 151. 

"Lumley v. Gye (1853) 2 El. & Bl. 216; Quinn v. Leathern [1901] A. C. 
495; Bowen v. Speer (Tex. 1914) 166 S. W. 1183; Wheeler-Stenzel Co. v. 
American W. G. Co. (1909) 202 Mass. 471, 89 N. E. 28. The defendant may 
escape liability by justifying his conduct, as in Legris v. Marcotte (1906) 129 
111. App. 67, where the defendant acted in good faith in pursuance of a 
social duty. 

6 Swain v. Johnson (1909) 151 N. C. 93, 65 S. E. 619; Ashley v. Dixon 
(1872) 48 N. Y. 430; Land & Gravel Co. v. Commission Co. (1897) 138 Mo. 
439, 40 S. W. 93; Chambers v. Baldwin (1891) 91 Ky. 121, 15 S. W. 57. 

'Posner v. Jackson (1918) 223 N. Y. 325, 119 N. E. 573; see Boyson v. 
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action will lie where the defendant's motive was to benefit himself rather than 
to injure the plaintiff. * 

It seems clear that where performance by X would render A liable in 
tort to Y, the contract between A and X is illegal and void. It has 
been said that such a contract is "a contract to commit a tort." ' If A should 
agree to pay X $10 in exchange for X's promise to assault Y, there would be a 
contract to commit a tort. 10 But when X, for a consideration moving from A, 
promises to break his contract with Y, performance by X may render A liable 
in tort, but X, although guilty of an illegal act, i. e., the breach of his con- 
tract with Y, is not a tortfeasor. 

Even in a jurisdiction where Y could not sue A in tort, however, the con- 
tract between A and X would be unenforceable. Performance by the latter 
still involves an illegal act, i. e., the breach of his contract with Y. Then, 
too, one who retains possession of land or chattels he has contracted to sell 
is somewhat analogous to a trustee. 11 And it is well settled that a contract 
inconsistent with the duties of a fiduciary to his principal or cestui is void as 
against public policy if the other contracting party has knowledge of the 
fiduciary relationship. " 

It should be noted that the essence of a plaintiff's cause in a tort action 
on the case is damage, 13 while in order to render a contract unenforceable on 
the ground that it contemplates an injury to a third person it is not necessary 
that the latter be actually damaged. It is enough that the contracting parties 
intended to injure him." 

(3) The most difficult problem arises where A has mere passive knowledge 
that his contract with X involves the breach of a prior contract between X 
and Y. If the prior contract was broken before the inception of the second 
contract, the latter is unquestionably valid. It is equally clear that performance 
by X can give rise to no tort cause of action in favor of Y against A. 15 
And even though the prior contract has not been broken, there is authority 
for the proposition that Y cannot recover against A, regardless of the damage 
that Y may have suffered from the breach by X. " The distinction drawn 
between passive knowledge and active inducement in determining tort liability 
seems flimsy and superficial. It is perfectly possible that A's promise 
may have induced X to break his contract with Y, even though X took the 
initiative and A had mere passive knowledge. It is believed that the true 

Thorn (1893) 98 Cal. 578, 582, 33 Pac. 492. In Posner v. Jackson, the court 
distinguished Ashley v. Dixon, supra, footnote 6, and De Jong v. Behrman Co. 
(1911) 148 App. Div. 37, 131 N. Y. Supp. 1083, in which it was said that inter- 
ference with the relation of master and servant by a stranger is actionable only 
if he has used fraudulent or other unlawful means to induce one party to 
break the contract. Nevertheless, it is believed that this dictum is overruled by 
Posner v. Jackson. 

8 See Globe & Rutgers Fire Ins. Co. v. Firemen's Fund F. Ins. Co. (1910) 
97 Miss. 148, 52 So. 454, 455. 

9 See Roberts v. Criss (C. C. A. 1920) 266 Fed. 295, 299 (quoting from the 
opinion of the lower court). 

10 Such contracts are of course unenforceable. Anson, Contracts (Corbin 
ed. 1919) 284. 

11 See (1901) 1 Columbia Law Rev. 1, 4. A vendor of chattels in posses- 
sion has a power to pass a good title to a bona fide purchaser for value. Uni- 
form Sales Act, § 25. 

"Ebert v. Haskell (1914) 217 Mass. 209, 104 N. E., 556; Smith v. Crockett 
Co. (1912) 85 Conn. 282, 82 Atl. 569; Everhart v. Searle (1872) 71 Pa. St. 256. 
"See Hodge v. Meyer (C. C. A. 1918) 252 Fed. 479, 483. 
"Harrington v. Victoria Graving Dock Co. (1878) 47 L. J. Q. B. 594. 
"Long v. Smithson (1918) 118 L. T. R. 678. 
"Sweeney v. Smith (C. C. 1909) 167 Fed. 385. 
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test should be whether or not there is a causal connection between A's promise 
and X's breach, which results in injury to Y. A having knowledge, it cannot 
lie in his mouth to say that he never intended to injure Y. 

Assuming there is no tort, however, the question arises whether or not 
the second contract should be enforced. In a recent case, Roberts v. Criss 
(C. C. A. 2nd Cir. 1920) 266 Fed. 296, this question was answered in the 
negative. For a consideration from the plaintiffs, the defendant, a member 
of the New York Stock Exchange, promised to secure to the plaintiffs, who 
were non-members, the benefits of membership therein. This promise involved 
the breach of the defendant's contract with the Exchange, inasmuch as the 
rules of the latter, by which the defendant had promised to abide, provided 
that no non-members should enjoy the privileges and benefits of membership. 
The plaintiffs knew that the defendant's promise to them was contrary to the 
rules of the Exchange. In an action for breach of contract, the court held 
that the contract was illegal and immoral and hence unenforceable. 

Turning to analogies, according to the prevailing view in America a 
seller of goods who has mere knowledge that the buyer intends to use them 
for an illegal or immoral purpose can recover the purchase price." Similarly, 
mere knowledge is not sufficient to prevent a lender from recovering his money 
from one who borrowed with an illegal or immoral object in view. 18 American 
courts have been lenient to sellers and lenders for at least two reasons: (1) 
the buyer or borrower may change his mind and use the goods or money for 
a legal or moral purpose; (2) it seems unfair to business men to make them 
discriminate so carefully among their customers. 

At first blush, these cases seem inconsistent with Roberts v. Criss. But in 
the former, the promises sued upon and the considerations for such promises 
are neither illegal nor immoral in themselves. Such contracts can be declared 
void only on grounds of public policy. In Roberts v. Criss, on the other hand, 
the promise sued upon involves the breach of a contract with a third person and 
is hence both illegal and immoral. 

Viewed in the light of the considerations discussed in this note, the rule 
quoted from Greenhood's Public Policy seems too broad. Good faith and 
absence of knowledge on the part of one party to a contract involving the 
breach of a prior contract between the other party and a third person render 
the second contract enforceable ; active inducement or passive knowledge renders 
it unenforceable. M 

"California Raisin Growers' Assn. v. Abbott (1911) 160 Cal. 601, 117 Pac. 
767; Hollenberg Music Co. v. Berry (1907) 85 Ark. 9, 106 S. W. 1172; see 
Messersmith v. American Fidelity Co. (1919) 187 App. Div. 35, 175 N. Y. 
Supp. 169, 171. The rule is otherwise in England. Pearce v. Brooks (1866) 
L. R. 1 Ex. 213. If the buyer's purpose is heinous, however, the seller's 
knowledge bars him from recovering. Hanauer v. Doane (79 U. S. 1870) 12 
Wall. 342 (treason). Furthermore, if the goods are sold on the express con- 
dition that they be used for an illegal or immoral purpose or if the seller 
participates in or is interested in their use for such purpose, he cannot recover 
See Hollenberg Music Co. v. Berry, supra, at p. 11; Messersmith v. American 
Fidelity Co. supra. 

M Hines v. Union Savings, etc. Co. (1904) 120 Ga. 711, 48 S. E. 120; Waugh 
v. Beck (1886) 114 Pa. St. 422, 6 Atl. 923; Cleveland v. Taylor (1908) 49 Tex. 
Civ. App. 496, 108 S. W. 1037. 

19 Harrington v. Victoria Graving Dock Co., supra, footnote 14 (the plain- 
tiff agreed to perform services for the defendant inconsistent with the plain- 
tiff's obligations to his employer) ; Moody v. Newmark (1898) 121 Cal. 446, 53 
Pac. 944 (a pledgee agreed with a third person not to redeliver the property to 
the pledgor until the happening of a certain event) ; Rhoades v. Malta Vita 
Pure Food Co. (1907) 149 Mich. 235, 112 N. W. 940 (the defendant induced 
the plaintiff to break his contract with a third person and to work for the 



